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N the Ranking of the Creditons engen am interim Report” 
has been made by the Accomptant, whereby it appears, that 
there falls to be drawn by real Oredlitors, preferable to the 
Adjudgers, the Sum of 69, 70 f 9 5. 7 d. Sterling ; and 

there remains of the common Fund d be drawn by the Adjud- | 
gers, theSumof 6546 J. 8 4. 5 4.\Whichis to be divided among | 
the Adjudgers, — 8 Debts extend to 20,87 J. 19 7. 6 d. 
Several of the adjudging Creditors had inhibited the com- 
mon Debitor before the Contractioꝶ of other Creditors Debts, 
or the Dates of their heritable Securities. The inhibiting Debrs 
amount to upwards of 13,0001. Sterling, and the Sum of the 
Debts and Securities ſtruck at by=the Tnhibitions, is 85,360 ,. 
15s. 10 d. Sterling, of Which 14,871 J. 3 s. 64. are Debts: 
ſecured by Adjudications, and the remaining Debts are ſecured 
by Infeftment. 
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It was alledged by the ien Creditors, That the Sums 
to be drawn by the Inhibiters in virtue of their Inhibitio 


ought to be allocated proportionally deen the Roe: Debs 


that are truck at by their Diligence. 
That this is the Rule univerſally obſerved in all Caſes what: A 
preferableCreditor has itin his Power to draw his Payment. to the 


Prejudice of any one or more Creditors poſterior to him in Prefe · 


renee: And this proportional Allocation was alfo univerſally 
obferved in the Caſe of Inhibitions from the earlieſt Time that 
Rankings have been kuown in this Country, down to the 
Year 1747, when a different Interlocutor was pronounced in 
the Caſe of the Creditors of Elliot of Whithaugh, 

On the other Hand it was contended for the Creditors in- 
feft, who are ſtruek at by the Inhibitions, that the Inhibizers 
whole: Draught ought to be laid upon the adjudging Creditors ; 
or, where their Shares are not ſufficient, upon the lateſt Infeft- 
ments ſubject to the Wii in Terms of Gp Deciſion i in the 
Caſe of Whithaugh, dz. 

The Lord Shewalti Ordinary "OF — the Debate 1 to re- 
port, and appointed Parties to give in Informations. 

The Memorialiſts are hopeful, that upon a thorough Conſi 
deration of the Caſe, it will appear to your ]_ordſhips, that the 
Rule which was immemorially obſerved in all Rankings down 
to the Caſe of I hithnugb, eb founded in the eſta- 
bliſned Principles of Law, and the 3 of the Diligence: 
And alſo that there occurs the higheſt Equity whyit ſhould not 
be departed from in the preſent Caſc. 

11 as the chief Colour that our Competitors draw to their 
Side of the Argument, ariſes from miſrepreſenting the Na- 
ture of this Diligence of Inbibitian, it is proper that it ſhould 
in the firſt Place be conſidered:? It is deſcribed in the Law 
Books to be a legal Order prohibiting the Debitor to alien, and 
the Lieges to accept any Right from him till the Creditor be 
ſatisfied,” Stair, Lib. 4. Tit. 56, Se. 4. The Effet of it is 
Py no other — io Ld aſide every Deed that is done con- 
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trary to the Peahiidion, ſo as the Debitor may be ranked up- 
en any Diligence he may uſe to affe& the Lands, in the ame: 
Manner as if none of theſe: Deeds had exiſted. | p 

It is apparent, that this Diligence'is in ag umilar to an 
Infeftment, which makes a rea! Right, and conſequently at- 
fords the Creditor a Preference upon the Lands in ſdo ordine-: 
A Reduction ex capite inhibitionis gives no Preference. It re- 
ſembles moſt nearly a Reduction upon the At 1621, both 
calculated to prevent the Debitor alienating to the i*rejudice of - 
the Purſuer, but not giving him any real Right until he eſta- 
bliſh it by other Diligence. If indeed an Adjudication is led 
by the Inhibiter, he thereby acquires a real Right, which may 
take Place even before a prior real Right, after that prior one 
is reduced ex capite inhibitienis: And if there is but one real 
Right in the Field, which is ſubſequent to the Inhibition, the 
Inhibiter's Adjudication will draw the whole, which has the 
fame Effect as if he had the preferable Right: But in every 
other Cale it will lead to Error and Confuſion, to conſider - 
bibition as giving any Preference ; as ſuch is not truly the Na- 
ture of the Diligence, tho' it may happen per la to have | 


the ſame Effect in a ſingular Caſe. 
For Inſtance, if there are but two Aanuilrencars in * F ield, | 


the firſt of which only is ſtruck at by the Inhibition: If the 


Inhibiter is ranked primo loco, and thereafter the A nnualren- 
ters in their Order, a palpable Abſurdity will follow, from 
ſuppoſing the Inhibiter preferable, viz. I hat the firſt Annual- 
renter, tho ſtruck at by the Inhibition, draws bis full Debt, 
and yet the ſecond Annualrenter, who is not ftruck at, will be 
cut out, if the Fund is inſufficient for Payment of the whole: 
And the like Abſurdity will ſtill appeat more glaring, if we 
ſuppoſe a greater Number of competing Rights, whereof ſome 
are prior, and others poſterior to the Inhibition. 

To prevent this Abſurdity, and to give the proper Effect 
to the ſeveral competing Rights and Diligences, it is obvi- 


ous, that the real Rights affecting the Lands mult be rank 
ed 


Obſerv. I, 


ed in the firſt pe and allowed to draw according to their 
Dates, which will give theſe real Rights their full Operati- 
on. And after chat, it falls next to be conſidered, what 


perſonal Claims or Demands may lie againſt any of theſe 


real Creditors, whether upon the Head of Huhibition, or of Con- 
ſent, or of the A 1621, and to give theſe Claims or De- 
mands their proper Effect: For Example, an Inhibition, tho 
not a real Right to afford a Poinding of the Ground, or a- 
ny other Conſequence of a real Right, affords, however, 1 

Claim or Demand againſt thoſe Who obtained real Rights 
from the Debitor after he was inhibited. This is truly of 
the Nature of a Claim for Damages, obliging theſe real 
Creditors to make up to the Inhibiter what he ſuffers by 
their Preference: In this Manner all Rankings are managed, 
and in this Manner only, can Juſtice be done to all con- 
cerned. 

The Queſtion then comes in what Manner theſe Dama- 
ges are to be aſcertained or proportioned among the ſeveral 
Creditors ſtruck at by this Diligence; Whether it is to affect 
them in rhe Order of the Dates of the Contrafions, or in the 
Order of the Dares of the Infeftments, or to affect the whole 
efually and propor tionally. ? 

And here it is firſt to be obſerved, chat every one of the 
Debts contracted and Securities granted, ſubſequent to the 
Inhibition, are equally liable to the Reduction. The firſt Con- 
traction is totally liable to be reduced as well as the laſt, or if 
the laſt Contracter obtain the firſt Infeftment, this will as 
little ſecure him againſt a total Reduction: The Law forbids 
the Leiges from dealing with the Debitor, or accepting of any 
Right from him, until he do Juſtice to the Complainer. 
This is evident, firſt, From the immemorial Stile of the 
Diligence: The Debitor is expreſly prohibited and diſcharged 
to make any private or publick Alienation of his Lands, 
£ Heritages, Oc. or any Part thereof.“ He is alſo prohibited 
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« to contract Debt, or do any other Deed directly or _indiret- 
5 ly, whereby any of the ſaid Lands may be appriſed, Cc. in 
Prejudice of the Complainer:* And on the, other Hind, 
the whole Leiges are diſcharged To block, buy, take or 
accept any Right from hin of his Lands, Oc. or accept 
from him any Bonds, Obligations or Contracts, whereb; 
any Part of the fame may be appriſed, adjudged or any 
ways evicted, 0c. r oe 
Here the Prohibition is in the cleareſt Terms unlimited, dil- 
charging every Sort of Alicnation great or ſmall, and every 


Sort of Contraction, becauſe every ſuch Deed muſt prejudice 


the Inhibitor, by lefſening his Fund of Payment: So from 
the very beſt Authority, the old unvaried Stile of the Dili- 
gence, it appears evidently to be the Purpoſe of it, to for- 
bid all Deeds that may in any Degree render the Creditor 
leſs ſecure of his Payment. It is no Defence to one who 
contracts ſpreto mandato, That he only took Right to a Parc 
of the Debitor's Eſtate, and left remaining with him as much 
as would, upon a Computation, be found ſufficient for the 
Creditor's Payment: The Fund muſt be left untouched, as 
ic was at the Date of the Diligence, elſe the Decd falls un- 
der the Prohibition, and of Conſequence under the Sauction 

of the Law. | 
And accordingly it was never doubted in any Period of 
our Law, That ſuch was the Nature and Effet of this Dili- 
gence, that if a Debitor aliens any Part of his Lands after 
Inhibition, it is competent to the Inhibitor to reduce the 
Deed of Alienation, and adjudge the Subject as {till belong- 
ing to his Debitor, without being obliged to prove or fay, 
that he is in any Hazard of loſing his Debt: That it was 
never thought any Defence againſt this Recluction, that the 
Debitor remained ſolvent, and can pay his Debts : Thar 
ſuch has been the Conſtruction of this Diligence from rhe 
Beginning, is proved by the belt Authority: Sir Thomas 
| B Craig 


V 6 
Craig mentions a Deciſion with Approbation, where a Re- 
duction ex capite inhibitionis was ſuſtained, where the Debitsr 
continued ſolvent,. and was abundantly able to fatisfy the 
Inhibitor. The Reduction was at the Inſtance of the Coun- 
teſs of Craugſuid, againit the Laird of Garihiand, for redu- 
cing a Derd granted to him by her Debitor whom ſhe har 
inhibited. Nam licet aliunde debitor erat idonens facultatibus gy 
folvendo ; alienationem tamen in dictum Dominum fadtam reſtinden- 
dam cenſuit Senatus ; HEquius enim putavit, ut qui contra probili- 
lionem judicis alicnationem in fe recepit, de evictione contra alie- 
nautem ageret, quam ut creditor, quem pudex ſua auctoritate muni- 
dit, dubias lites [equi cogeretur, et in relito miram patiatur, 
Craigy Lb. 1. Dieg. 2. 31. 1 
Ihe. Antiquity of this Deciſion muſt add Weight to its Autho- 
rity, as it fixes in early T imes the Nature of the Diligence, and 
that upon the moſt ſolid Principles: For if à Creditor were 
under a Neceflity of proſecuting a doubtful Litigation, with re- 
ſyect to the Circumſtances of his Debitor, before recovering 
Payment of his Debt, it is plain this Diligence mult prove a 
very precarious, imperfect Remedy. The remaining Fund, tho 
in Appearance 2* preſent ſufficient, may, for ought the Inhibi- 
tor can forelee, be ſwejt away by Adjudications and perſonal 
Bonds exiiting, before his Diligeace. Nay, if it were untouched 
at the Time of the Competition, yet it is ſtil liable to be evid- 
ed by ſome latent Claim: At any rate, were the Diligence re. 
llricted to this limited Effect, it muſt render every ſuch Reduction 
an expenſive and laborious Proceſs. If previous Inquiries were 
 neceſlary to be made into the Sufficiency of the Debitor's Effetts, 
and the Extent of his Debts at the Time of every Alienation he 
had made in Contempt of the Law, a Creditor would rather 
chuſe any other Method of recovering his Debt, than by in- 
volving himſelf into dark and intricate Compts and Reckonings, 
Which could not be brought to a Period without much Ex- 
pence and Trouble. | 93 HTO 
And this Judgment given by the Wiſdom cf our vo 
| which, 
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That whatever a Party ſtruck at by this Diligence, is obliged 


446 Kat 
which, after weighing the Inconveniencies on both Sides, turn- 
ed. the Scale in F avour of the Creditor againſt the wilful Cox- 
temner of the Lau, has been invariably followed ever ſince. 
Lord Durie obſerves a Caſe, November 27th 1630, Douglas 
contra Johnſton, where Douglas having inſiſted in a Reduction 
of a Compriſing led by Johuſton on a Bond ſubſequent to his 
Inhibition, it was alledged for [John/ton, * I hat the Purſuer 
could not reduce iz fotum the whole Compriſing, ſeeing the 
Lands were worth more than would pay the Parties whole 
Pebis: But this Alledgeance was repelled, and the Purſuer 
was found © to have good Action to reduce the Bond, and all 
* that had followed thereupon, # totum, ay and while he was 
* paid of his Debt.” | 
And indeed there is hardly a Decreet of Ranking that has 
been at any Time pronounced by the Court, but will bear Te- 
ſtimony to the Obſervance of this Rule, if an Inhibition has at 
all occurred in it. For the conſtant Tenor of your Lordſhips 
Decrees ex capite inhibitionis, is to reduce every Deed ſubſequent 
to the Diligence, without Dillinftion, whether prior or poſterior 
among themſelves, to this Effet, Thar the Inhibitor may draw 
fuch Share of the Fund as he would have drawn, if none ef 


theſe Debts. or Deeds had exiſted. No Reduction was ever 


qualified, ſo as to affect the Dee only, or the ſeveral Deeds 
challenged, in order as they ſhoulki be found latef? or /eaft pre- 


 ferable «© And therefore the Memorialiſts have the utmoſt Autho- 


rity that the Nature of the Thing can admit of, that this 
Diligence operates a total Reduction of every poſterior Deed 
without Diſtinction: I hat every one of them, whether carli- 


er or later, is in Law confidered as done in prejudice of the 
Complainer, and equally liable to be fet aſide as /preto man- 


* 


dato. | | 

And as the Deeds granted ſubſequent to Inhibition are all e- 
qually truck at by it, aud ſubject to a total Reduction on that 
Ground; fo it is a Rule equally eſtabliſhed, and inconteſtible, 


0 


Obſerv. II. 
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to repay to the Inhibitor out of the Sums he ſtood ranked for 
by his Infeftment, he can have no Recourſe againlt Creditor; 
afterwards infeft, who are not ſubject to the ſame Diligence, 
He has got the full Effect of his Infeftment when he was once 


ranked on the Land for his whole Sum, and cannot recur a- 


gainſt the poſterior Annualrenters for Relief of a Sum drawy 
from him upon 2 te in his own Right. This Rule i; 
clearly laid down by Lord Stair, Lib. 4. Tit. 35. Com pcti- 
tion, $29. If any of the Competitors had uſed 1:h/b;t;zy 
© apaiaſt any others, in that Caſe they would dr aw out of he 
Share of theſe whom they could reduce, ſo much as to make up 
the Share they would have had, if that reducible Right did 
not exiſt: And yet that reducible Right, à beit prior to the 
other Right, could not recur upon them, to make up what 
© the Reduction had carried from it in favours of the reducing 
* Right; becauſe the Ground of Reduction is always upon the 
© Fault or Defe# of the Right reduced. As in the preſent 
* Caſe, a Right reducible ex capite inhibitionis is fauly and 
defective, as proceeding againſt the King's Authority, pro- 
© hibiting to take any ſuch Right, and therefore it cannot 
© claim to be made up out of any other Right which is not 


* faulty; which holds in the other Grounds of Reduction, as 


being in curſu diligentic, &c. 

And aceordingly your Lordſhips have always determined this 
Point, when ever it occurred: Fir/?; In the Competition of Lang- 
ton and Sir James Cockbury's Creditors, oblerved by Lord Stair, 
Title, Competition, F 27; and thercafter in the Ranking of the 
Creditors of Sir Thomas and Sir William Nicolſonus. And not 
many Years ago, the ſame Queſtion was again brought in Diſ- 
pute, and determined in the ſame Manner in the Ranking 
of the Creditors of Belſches of Tete, obſerved in the Did 
2223. Page 184, February 1730, Campbell contra Drun- 
mond, | 


 Obferv. II. In the third Place, It is a Conſequence of theſe Obſervati- 


ons, and a Rule that has been univerſally hitherto. 79 


© 


That where an Inhibition n ſevcral Purchaſes or 
ſereral Annualrent Kights, affecting different Parts of the ſame 
Debitor's Eſtate, the Effect of the Inhibition is allocated equally 
and proportionally upon the ſeveral Lands, or heritable Dehts, 
which are liable to be challenge by it. Tho the Diſpoſitions 
and Bonds are granted of different Dates, and the Infettments 
are allo taken upon them at different J imes, yet it has never 
hitherto been thought, that the -arlieit was to have a Preference 
to the lateſt upon that Ground. The prior Inhibition is a 
Diligence upon which the whole ſalſe quent Rights granted by 
the Debitor, are ſubject to a total Reduficn, And as it is e- 
qually competent to the Inhibitor to inſiſt againſt one or other 
of them, the only Diſtribution that can be made by the Law 
of this common Danger, to which they are all liable, is to make 
them concur pro rata in relieving themſelves from it. 

And accordingly wherever an Inhibiter has inſiſted to draw 
his Debt out of any one Subject liable to his Diligence, he has 
always been obliged to aſſign his Diligence to the Defender up- 
on Paymont, that he might recur upon his Aſſignation for a | 
Proportion of the Debt, againſt the other Jenements, ſubject to | 
the Inhibition. This proceeds upon the ſame Ground, that a 
Creditor having a catholick Infeftment of Aunualrent or in Se- 
his Ml cxrity over ſeveral Tenements, when he attacks one of them 
ng- for his Debt, and recovers the whole from the Purchaſer, is.ob- 
ai, liged to aſſign to him his Infeftment, that he may recur 
the MY for a Proportion againſt the other Tencments. Theſe things 
not are eſtabliſhed by the Law and Practice of this Country, uni- 

Jil. MY formly laid down in the Law Books, confirmed by the Deciſi- 
ing ons of the Court, and never departed from at any Time, nor 


. are they diſputed on the Part of our Competitors.” Application 
an- And therefore the Queſtion is reduced to a very narrow Com- to «ooh 
paſs, whether the Burden of an inhibiting Debt, which it it - 


ati · I ſtruck ar Diſpoſitions or Securities granted over different I enc- 
ec) ments, behoved to be laid pro rata upon the ſeveral Jenements, 
hat without Regard to the Dates of the Diſpoſitions or the Heri: 
table Bends, or to the Dates of the Tufeftments taken upon 

Q | them, 


1% 

them, whakes the ſame proportional Allccation ought to take 

Place, where the Inhibition ſtrikes - againſt ſeveral Aunualrent 

Rights, or other Secu / ities or Diligences, aſſecting the ſame Te. 
nement? 

It is not eaſy to diſcover a ſolid Ground of Difference be- 
twixt the two Caſes, that which is admired, and that which 
is here diſputed > For, whether the Rights granted by the 
common Debitor afic& the ſame, or different Tenements, 
they are ſtill, quaad the Inhibiter, diſtinct and ſeparate Rights 
from one another, each of them ſubject to a ſeparate Redu- 
ction at his Inſtance, who may draw his Sum out of any one 
of them he pleaſes ; and therefore quoad all of them, he is pre- 
ciſely in the Caſe of 4 catholic Creditor, who has it in his 
Power to dra the whole of his Debt from different Parties; 
aud if he draus it from one of them, is in Law obliged to 
aſlign to him, that he may operate a pr oportional Relief a- 
gainft the other. 

Did the Rule of Law ſtand. as our Competitors plead, 
that the whole Burden of the Hiſibition muſt come upon the 
laſt Infefimient, this behoved allo to extend to the Caſe 
where diilerent Subjects are affected, whether by an Inhibiti- 
on, or by a prior catholick Infsftment ; for there is ſtill a Prio- 
rity and Poſiericrity among rhe Parties affecting them; they 
do not all acquire or infeft in one Day. But this would be 
to overturn every Principle that has been hitherto received 
in determining the Competition of Creditors, and ac- 
cording: to which the Rights of the Subjects of this Country 
have been uniformly decided, as far back as any Competiti- 
ons have been known, or any Rules eſtabliſhed for deciding 
them. It was never heard of in any Inſtance, that the /aſt 
Purchaſer of a Tenement affected with a carholick Infeftmert, 
was to be burdened with a higher Proportion than the Party 
who made the firſt Purchaſe of another Part of the fame Sub- 
ject; or that any Difference was made betwixt ſeveral Pur- 
chaſers who dealt with the common Debitor, after being in- 

| terpelled 
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fifters of Ammalrent, or Aijudgers, ve Bonds are granted 


It -;| 7 & 
terpelled by Inhibition: They are alt conſidered as in Fa- 
ri caſu 5 they equally ſaw the Danger ariſing from the ca- 
tholick Infeft ment or Diligence, antecedent to their Bargain, 
and muſt equally contribute to relieve one another from the 
Conſequences of it. | 

— as it neither is, nor can be diſputed, that a Creditor 
taking Infeft ment of Annualrent from rhe common Debitor, 
after Inhibition in the Tenement A, muſt pay lis Propor- 
tion of the Inhibiter's Debt, along with another Annual- 
renter, who at any Time after gets Infeftment in the Tene- 
ment B; it muſt appear very uncongruous to fuppoſe that the 
proportional Allocation ſhould be excluded, becauſe the 
Creditors had got both Tenements comprehended under 
their Infeftments. = 1 1 | 
And as there is truly no Difference in the Principles of 
Law, betwixt theſe Caſes admitted to be eſtabliſhed, and the 
Caſe now diſputcd ; ſo, as far back as Rankings of Creditors 
have been known in this Country, down to the Caſe of 
Ihitchangh, the fame Rule was uniformly obſerved in rank- 
ing Creditors, - who, after | In5ibition, obtained Infeftments, 
whether upon the ſame, or diſfe ent Subject belonging to rhe 
common Debitor. | 

The Ranking of the Creditors of Sir Milliam and Sir Tho- 
mas Nicolſons of that Ilk, was one of the firſt conſiderable 
Rankings which came to a Concluſion after the Statute 


P. ecedent;. 


1681: In it there occurred a great Number of Inhibitions, 


and the various Effects and Operations they might have 
with reſpe& to other Creditors, were in this Ranking moſt 
diſtinctly aſcertained and determined; among others, the 
Point now diſputed is clearly decided, firſt, by au Interlocu- 
tor, Page 1446 of that Decreet, which is taken into the 
grand Decerniture, Page 375, in theſe Words: 

Thr. Lords find, That when: the Inhiviters, after they have 
drawn their Share as Audscrs, that they recur againſt the Le- 


ler 


134. 
after executiig of the I 242 = 70M Right and Preferencs 
to draw o Share of ide reducible Rights, PROP ORT TON. 
ALLY to make up the Share they wonl have had, if that redu- 
cible Right did not exiſt, or hal been no Burden upon the Eſtare, 
Aid fin, That the REDUCIBLE RIGHT, albeit PRtok 55 
rhe other Rights, CANNOT RECUR "por them, to mate th 
what the Reduction ſhall carry from them, in Favour of the redu- 
cing Right. 2 munen 
After this Ranking was finiſhed, the Creditors applied to 
the Court for Rules and Inſtructions to be given to the Ac- 
comptant, to direct him with reſpect to the Diviſion of the 
Price; and moſt diſtinct Rules were laid down, in ſtrick 
Conformity to the Principles and Analogy of Law, in which, 
amongſt other Points, that, now called in Queſtion, was in 
the cleareſt Manner ſettled and aſcertained; particularly the 
4th Rule directs, That the Sums contracted after one of the In- 
hibitions, nmſt be ſtated; That PROPORTIONALLY, AND AT 
so MUCH'PER CENT. they may make up the Inhibiter's Loſs, 
and Prejudice he ſuſtains, by the contracting of their Debrs. 
And after the 13th Rule, particular Directions are laid 
down for the Operation of the Calcul with reſpect to Inhi- 
bitions, by which it is declared, that the Sums due to In- 
fefters of Annualrent, upon Bonds anterior to the Inhibiti- 
ons, muſt be ſubſtracted from the Sums they draw, as Infeft- 
ers of Annualrent; and the remaining Sums (drawn for 
«* Debts ſubſequent to the Inhibition) muſt only be ſtated 
* to bear a proportional Burthen of the Inhibiter's Sum.“ 
And by another Article of theſe Directions it is declared, 
That the Sum the Inhibiter drew as a common Adjudyer, muſt be 
ſubſtratted from the Sum he drew in Computation with the anteri- 
or Creditors, and the Superplus only muſt be ſtared, PROP ORT1- 
ONALLY caf} on at ſo much per cent. upon all the poſterior Cre- 
ditors Aajudgers, and the INFEFTERS OF ANNUALRENT, 
in ſo far as they were not ſalved by their Adjudications Meiring 11 
Bon? | Theſe 
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"Theſe Rules were exactly . in the Scheme of Divi- 
ſion; and the Sums drawn by the Irhibirers, in Virtue of 
their Inhibitions, which amounted to upwards of 20:00, /. 
are proportioned among the Aumalrenters and Ai lers, pra 
rata of their ſeveral Draughts, direfly contrary to what our 
Competitors inſiſt for, that the whole ſhould be laid upon 
the Adjudgers, and after their Sums are exhauſted, upon the 
Annualrenters laſt infeft. 8 
And theſe Rules, which were framed with ſo much Care 
and Accuracy in this Ranking of Sir Thomas Nicolſon's Cre- 
ditors, were uniformly followed in after Rankings, whenever 
the /pecies facti occurred, to which they applied. It does 
not very often happen, that an Inhibition ſtrikes again{t' „e- 
verad Trfeftments of Annualrent, preferable to one another up- 
on the ſame Subject; and without a laborious Search of the 
Records, which this Cale cannot admit of, it cannot be dil- 
covered preciſely in how many Caſes that ſpecies facti has oc- 
curred: Bur we are able to condeſcend upon a good many, 
in which it happened, and where the Point was uniformly 
determined, according to the above Rule: Particularly in 
the Ranking of the Creditors of Hallgreen, which depended 
for a great many Years, and had different Schemes drawn out 
in it by two able Accomptants ſtill alive: In the Ranking of 
the Creditors of Dalmahoy : Of the Creditors of Tanachy « 
Of Hamilton of Allay- hill Of Mr. William Stirling e- 
Of Lindſay of Mains: Of Boſwell of Baberton :-Of Beiſcher of 
Tofts -In which laſt Caſe, the preferable Aunalrenter, who 
paid a large Sum as his Share of the Debt due to the Inhi- 
biter, . carried on a Litigation upon other Points, on which 
he expected to obtain Relief againſt the Scheme; but, he was 
not advifed to make any Objection to it in this Particular, 
which was agreeable to the uniform and conſtant Practice. 
In all theſe Caſes the fame Claim occurred as in this Caſe, 
at the Inſtance of Inhibiters, who recurred upon other Cre- 
ditors that had obtained Infeftments of Annualrent after 
D their 


their Inhibition; aud the Inhibiter's Sum was always rank. 
ed to be drawn proportionally off the ſublequent Annual. 
- renters. pro rata, without regard to the:Priority or Poſterior. 
ty of their Inſcfiments. Many other Caſes may have occur. 
red, in which there was Occaſion for the Application of the 
tame Rule. But it is unneceſſary for the Memorialiſts to be 
at the Trouble or Expence of ſearching for theſe Caſes, az 
it was fairly admitted by our Competitors in their Anſwers 
to the Objections given in te the Lord Ordinary, that this 
proportional Allocation was the conſtant Rule of making out 
al] Schemes of Diviſion, till the late Caſe of Whitehaugh. 

And as that is the Caſe, the Memorialiſts in this Queſtion 
have not only the Principles of Law, but alſo the invariable 
Practice of the Court, down to the Year 1747, upon their 
Side; and there occurs alſo-a ſtrong Ground in Equity to 
move your Lordſhips not to recede from. that Practice in the 
preſent Caſe, to the Prejudice of the Memorialiſts. 

Fer your Lordſhips will know, that as the Ranking of the 
Creditors, of L4zg/0n has depended ever ſince the Year 1690, 
it bas happened in the neceſſary Courſe of Things, that many 
of the Debts affecting the Eſtate have gone about from Hand 
to Hand, as oft as any of the original Creditors ſtood in need 
of their Money, and others could be found who were willing 
to advance fuch Sum as is. was. judged their Debts would be 
able in the Event to draw out of the Lands: And as all theſe 
Tranſactions were made upon, the Footing of the Law as it 
then ſtood, that every Aunualrenter was to bear an Abatement 
of his Proportion of the Inhibiter's Debt, which was the uni— 
form Rule obſerved in all Rankings during that Period: The 


Aſſigney to the firſi Amyalrent got Deduction of his Propor- 


tion of the inhibiting Debt pro rata, and the Aſſigney to the 
lateſt Annualrent could feek Deduction of no more: It muſt 
appear particularly hard, that upon a different Notion, taken 
up at the Diſtance of a Tra&t of Years upon ſuch flender 


Grounds, as will hercafter appear, the Parties who advanced 
4 their 


8 
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their Money upon Conveyances to the later Infeſtments, ſhould 
be expoſed to the Lo/s of their whole Sums, in order to give 
to the Acquirers of the other Rights an exorbitant Advantage, 


which they had no Expettation of at the Time of their Acqui- | 


The Memorialiſts, before entering upon the Objections urged Reduction 


on the other Side, ſhall only beg Leave to obſerve ſome ſimi- 
lar Caſes, which may tend to illuſtrate the Argument: The 
firſt is that of an inſolvent Debitor, who after Horning or other 
inchoate Diligence againſt him by one Creditor, ventures to give 
Securities to ſeveral other Creditors : Such Securities are redu- 
cible upon the ſecond Clauſe of the Act 1621: But it was ne- 
ver found nor pleaded, ſo far as we know, that the Reduction 
muſt be brought againſt the Security laſt in Date, or that this 
Security only ought to bear the Burthen of it: All the Securi- 
ties are held in law to be in Defraud of the more timely Dili- 
gence of the other Creditor, and are equally ſubjected to Re- 
duction : And as they are equally liable to be ſet aſide, the Law 
divides the Burthen proportionally ; the Party who firſt got the 
partial Security from the Bankrupt, cannot relieve himſelf to- 
ally from the Damage, upon Pretence, that another afterwards 
followed his Example in the like Tranſgreſſion. | 
This is a Caſe that truly occurs in the preſent Ranking: 
There are a good many Securities granted by Langton elder and 
younger, to their favourite Creditors, after Diligence by Horn- 
ing, at the Inſtance of other Creditors. Theſe Securities are 
all liable to Reduction at the Inſtance of the Creditor who 
charged with Horning. It has never yet been doubted, that 
the Sum to be paid to that Creditor muſt affect them all equal- 
ly: And if that Rule muſt be followed in the Caſe of ſuch 
Reductions, it is not eaſy to diſcover why a different Rule 
ſhould be followed in this Cafe, where the Reduction proceeds 
upon the fame Medium, viz, That the Deed is granted prohi- 
lente lege. | 
Another 


on Act 
1622. 
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Another Illuſtration of the fame Principle occurs in the Caſs 
Conlert. of Conſent, If two heritable Creditors conſent to a ſubſequent 
Contraction, the Creditor conſented to may infiſt againſt either 
of them; but the Relief amongſt the Conſenters can be by no 
other Rule but pro rata, as it is equally competent to each of 
them, when purſued, to demand an Aſſignation, which can have 
do other Reſult but a proportional Diſtribution: One of the 
Conſenters cannot inſiſt in a total Recourſe againſt the other, 
in reſpe& that his Iyfefiment was prior and preferable >» Of 
that he has got the ful! Effect, when he was ranked upon it 
for his who/e Sum: What is taken from him upon his own 
Conſent, he muſt bear an equal Burden of, wich others who 
are liable to the ſame Challenge: Nor will it make ar.y Variati- 
on in the Rule, that the Annualrenters are ſuppoſed to have con- 
iented at different Times: They are equally connected with the 
other Creditor by their Conſent, and he is not bound to pre- 
fer any one of them to the other. : | 
.!Iulis Caſe has a great Reſemblance to the preſent : It may be 
Hid, without Impropriety, that one who contracts after Inhibj- 
tion, virtually conſents to the Payment of the Inhibiter's Debt: 
And when a Number of Creditors ſo contract, the Burden 
ought to be divided in like Manner as if an expreſs Conſent had 
been given. | SA. | 
And it is upon the ſame Principles, that where a Nun- 
ber of Cautioners bind for the ſame Debt at different Times, 
as they are all equally bound to the Creditor, ſo any one of 
them who is ſued, whether the lateſt or the earlieſt, is, upon 
making Payment, intitled to a proportional Aſſignment. So it 
was determined by your Lordſhips, December 1 5th 1722, Mur. 
ray of Burghton contra the Heirs and Creditors of Orchyardtm, 
and the Decree was affirmed by the Houſe of Lords. 
It remains only to conſider the Objections which have been 
urged on the other Side, in ſo far as they have not been already 
_obviated. , n eng 
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« gence is not ſimply to reſtrain the Debitor from contracting 
* Debts, or the Leiges from dealing with him, but only in fo 


17 , 
19, It is ſaid That the Scope of this prohibitory Dili- ot5ea. r. 


* far as a Prejudice may be done to the Inhibiter : That in all 


other Reſpects poſterior Creditors fall to be ranked as if there 


© had beer. no Inhibition, whereby the Deficiency or Short- 
coming of the Fund muſt fall upon the laſt or leaſt preſerable 
Infeftment of Annualrent. b ist 


And in orrder to illuſtrate the qualified Nature of this Di- 


* ligence, Caſes are put where Debts contracted poſterior to the 
* Inhibition may draw a Share of the Price, and yet the Inhi- 
biter will draw nothing: Ex. gr. If he has neglected to adjudge 
* within the Year; and the Adjudications led within that Pe- 
* riod, upon Debts prior to his Diligence, are ſufficient to 
* exhauſt the Fund.” * | 
The Fallacy of this Argument lies in miſrepreſenting the Na- 
ture of this Diligence I he Inſtances mentioned are juſt and 
true, and many others may be figured in which an Inhibiter 
can draw nothing by his Diligence, and yet the Debts ſtruck at 
by it may draw a Share, Bur that can happen upon no other 


Ground but one, viz. That the Debitor's Eftate is wholly ex- 


hauſted by Securities or Diligences, which cannot be e 
by the Inhibition. In ſuch Caſe the Iahibiter has no Title to 
challenge any of the ſubſequent Debts: For the Tenor of eve- 


ry Reduction ex capite inhibitionis is qualified, as has been al- 
ready obſerved, to this Effect, That the Tnhibiter may draw 


Anixer. 


ſuch a Share of the Fund, as he would have drawn if none of 


the poſterier Debts or Deeds had exiſted. And therefore, if 


the Fund was wholly pre-occupied by prior Creditors, and pre- 
ferable Diligence, ſo as he could take no Share, had the ſubſo- 
quent Deeds never been granted, it is plain the inherent Quality 
of the Reduction cannot take place, and the Inhibiter can draw 
nothing by it; nor is this more than is implied in every Pro- 
ceſs: Proceſs is given to make effectual what the Purſuer is in- 
titled to by Law; and if the Purſuer is not intitled to any 

| E Iz hing, 
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Thing, he can have no Proceſs, Were a Reduction, up 

whatever Ground, ever ſo well founde in its own Nature, yet 

if the Purſuer can draw no Benefit by the Reduction, this muſt 
neceſſarily found a goo. Objection againſt his Proceſs. 

But where there is, as in this Caſe, a much greater Share of 
the Fund dnprecceupie] by any prior Cre.itor than would bc 
ſuffcient to ſati sky the Inhibiter, and which he would have drawn, 
ha! it not been for the after Deeds, the Diligence then has its 
full Force, an] that without any Quality or Limitation. It has 
been already fully proved, that the Import of it is to exclude 
every Deed, whereby any Part of the Lands, that could have 
bech affected by his Diligence is evicted from him. That this 
is what the Law confiders as a Prejudice done to him, if the 
Fund of his Payment is anywiſe leſſened or impaire.| : That it 
is no Defence that a Sufficiency is left; the Alicnation of a Part 
falls under the Prohibition as well as that of the whole: And 
were it otherwiſe held, the Diligence could not have the Eyed 
the Law intends for he Bencke of the Creditors. 

And therefore the Error of our Competitors Argument i 
quite apparent: It is true, that the Inhibition can have no Ya 
(eck, if the whole Fund is preoccupied by Creditors independent 
of it: But if there remains a Fund unpreoccupied, and a much 
larger Fund than is neceſſary, as in this Cafe, the Inhibition af- 
fects the whole and every Part of it, by whichever of the po- 
ſterlor Creditors it is held: And where ſeveral Parties concur 
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that are ſubject to the ſame Burden, it muſt fall to be allocate N 
by a pr portional Diſtribution. 0 
Owen. II. That as the Inhibiter cannot challenge the Debitor s Deeds, 0 
further than he cin qualify that he ſuſtains a Prejudice there- 0 
© by, he has no Title or Intereſt to interfere in the Ranking s 
© of the other Cteditors. The Inhibition ſecures his Preſe- 
© rence, whereby he draws his Payment out of the firſt and 
© readieſt of the Fund, and ſuſtains no Prejudice by the firſt 
* Annualrent, if the remaining Fund is fufficicnt for Payment 
; of his Rs | 8 55 N 0 


But 
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But every Particular of this Deduction is erroneous, as has Aniver. 


been already proved. The Inhibiter needs qualify no other 
Prejudice to challenge the Debitor's , poſterior Deeds, but that 
they affect a Fund which he could have affected if they had not 


\ exiſted : Where there is ſuch Fund as in this Caſe, he redu- 


ces every poſterior Deed in totum - So it tends only to miſlead, 
to ſpeak of not qualif ing a Prejudice in this Caſe, Where he 
fully qualifies all the Prejudice the Law requires. It is not ne- 
ceſſary to qualify that his Payment is diſappointed by this or 
that particular Deed of the Debitor: It is ſufficient to ſay, that 
they have occupied a Part of the Fund which he could other- 
wiſe have taken if they had not exiſted. This is relevant to re- 
duce the whole in fotum. | 

And it is another Error to fay, that his Inhibition ſecures: 
his Preference, whereby hc draws his Payment out of the firſt 
and readieſt of the whole Fund. It has been clearly proved 
that the Inhibition gives no Preference, If there are any Deeds 
prior to the Inhibition, the whole Needs prior, and polterior, 
mult be ranked in the Order they affect the Lands, in virtue of 
their Inſeftments, without K eſpect to his [/iſhigence ; and the 
Operation of it is merely to redraw his Debt from thoſe who 
are ſubject to it, And as he is intitled to redraw from every 
one of them to the full Extent, the Loſs, of Conſequence mult 
be equally d vided. 


That the contrary Rule would be deſtructive of that 9 ObjeR. III. 


* rity: ariſing from the Records, upon the Faith of which the 
subjects of this Country have Reaſdn to rely, if an Inhibition 
* for any Sum, however ſmall, againſt the moſt opulent Eſtate, 
© ſhould prohibite the Lieges from all Intercourſe with the 
* inhibited: Perſon, tho his Eſtate is. apparently ſufficient 
to clear both Contraftions. And therefore it were abſurd, 
that a Creditor who lent his Money upon an Eftate, which, 
from the Records, he faw liable to no Incumbcrance, but 
an Inhibition for a finall Sum, and who had thus ſecored 
himſelf by all the Forms the Law could deviſe, ſhould 

e K nevertheleßß 
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[ : 
© nevertheleſs be prejudged by the after Contractions of o- 
ther Creditors, or Infeftments granted to them by the De- 


fender. | 


This Objection, proceeds upon the Suppoſal, that the Cre- 
ditor who lends his Money after Inhibition, is totally unac- 
quainted with the Nature of the Diligence: And that it is 
incumbent on the Law to protect him from an Inconvenience 
that he falls into through his own Blunder and Miſappre- 
henſion : There is hardly any Body, who ever heard of Di. 
ligences or Securities, but knows that one who lends a Sum 
of Money after Inhibition, can have no Certality as to his 


Security, unleſs he ſee the Inhibiter either paid or ſecured, 


If a Proprietor of an Eſtate worth 40000 J. is inhibited for a 
ſmall Debt of 21000 J. no Man can with Certainty lend him 
the ſmalleſt Sum upon a real Security: If he lends another 
xoool. more, and takes Infeftment, he cannot know bur 


another Infeftment may be afterwards taken upon an herita- 


ble Bond prior to the Inhibition, for 39000 J. In that Caſe 


the Inhibiter will evi& from him the 10007. for which he 


was ranked upon his Infeftment, and he can have no Recourſe 
againſt the ſecond Annualrenter, but muſt Joſe his whole 
Debt. | | . 

Again, ſuppoſe he could have a Certainty that there was 
no prior heritable Bond, yet ſtill there may be perſonal Debts 
not ſtruck at by the Inhibition, which may by Diligence e- 


vict the Remains of the Fund, aſter the 1000 J. drawn by 


the Annualrenter ; and then that Sum will be evicted from 


him by the Tnhibiter : So that he muſt {till loſe his whole 
Debt. Or, . is 


' . 3tio, Let the Suppoſition be carried yet further, That the 


Creditor who lends on real Security, after Inhibition, is ab- 
' folutely certain that the Debitor at that Time owes no 


Debt at all either real or perſonal, (which is a Certainty that 
cannot poſſibly he had) yet even in that Caſe, he would not 


be ſecure of drawing his Money as long as the inhibiting 


Debt 
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Debt ſubſiſts uncleared : If the Perſon inhibited dies, and hi; 
Heir gives an heritable Bond, for 39000 l. this Bond which 
z not affected by the Inhibition, with the Infeſtmenr. for 
the 1000 J. exhauſts the whole Eſtate; and the Infefter 
muſt pay back the f oco 7. he drew, to the Iulübiter, and 
loſe his own Debt. 1 
And therefore, to complain, that no effectual Security 
can be granted by Infeftment after Inhibition, is to com- 
plain that the Law ſtands as it does, or that ſuch a Dili- 
gence ſhould have been introduced into the Law: The In- 
convenience ariſes from the Nature of the Diligence, which 
is calculated to exc/ude every Thing that oppoſes it, without 
preferring itlelt : Whoever contracts after ſuch probibitory un- 
preferable Diligence, if he takes no other Precaution, muſt 
run the Hazard of every Accident by which it may be affoct- 
ed: And if it happens to be excluded by other Competitors, 
he is bound to know that he muſt be liable to make up the 
Damage, and to clear the inhibiting Debt, ſhould it exhauſt 
the whole Sum he drew for his o n. " "IT 

And therefore ſuch Creditor who contracts probibente lege, 
can have no Reaſon to complain, that a Part of his Securit 
is evicted from him, by the juſt Effect of a Diligence he ſaw 
upon Record and neglected to clear; when by not clearing it, 
he muſt know that he was expoſed to have the whole evicted 
from him without Remedy. 2 

And the Complaint is the leſs excuſable, that the Remedy 
which was competent to him at the Time was equally obyi- 
ons, as the Hazard he muſt incur if neglected :' The proper 
Thing he ought to have done, was to fee a Part of his Sam 
applied to clear the Inhibiter's Debt, or to lend a little more 
Money for that Purpoſe: Or, if that was not convenient, to 
give his own Security to the Inhibiter, and include that Sum 
in his heritable Bond: This is what the Law intends by the 
Diligence, that there ſhould N no Dealing with the Debi- 

| cory 


as: : | | 

tor, till the Complainer be ſatisfied, and it would be lucky 
that the Precaution were always obſerved : It would prevent 
nany unneceſſary, intricate and vexatious Diſputes. Or, | 

240, If the Aumalrenter, who lends after Iubibitions, cannot 
Prevail to get the Inhibiter's Debt cleared, he ſhould at leak 
take Care to have him ſecured by Infeſtment granted to him 
by the Debitor, after which he will run no Riſque from the 
Inhibition: This is the Annualrenter's proper Intereſt yet 
more than the Inhibiter's, as he knows that he may ſuffer in 
many Events, through the Defect of the Inhibiter's Securi- 
ty, and if he neglects this Precaution, he has himſelf to 
blame, | | 5581 
3tio, If the Situation of Parties is ſuch, that no Dealing 
can be brought about betwixt the Debitor and the inhibi- 
ting Creditor, the Debitor cannot in Juſtice refuſe to give 
the Creditor, who lends him on an heritable Bond, rea! 
Warrandice againſt the Efect of the Inlibilin. | | 

470, If he refuſe this, he declines to give the Creditor a 
complete Security, whereby the Creditor will be fully juſti- 
lied to ifue out I1hivition againlt the Debitor, upon his per- 
ſonal Ifarrandice. | 

When by all theſe various Methods, it is ſo eaſy for a Cre- 
ditor, who wants to lend his Money upon Infeftment, to ſe- 
cure himſelf againſt the Effects of a prior Inhibition, if the 
Lands are ſufficient for both: It mult appear à very odd 
Complaint, that is here made by our Competitors, as if the 
Security of the Records were in Danger, if your Lordſhips do 
not overturn this proportional A location, the Rule which from 
the Beginning has been eſtabliſhed and obſerved in all ge- 
zeral Burde1s chat affect ſeveral Parties; or that they ſhould 


pretend to the Merit of having ſecured themſelves by all the 
Forms the Law could deviſe, when yet they have neglected e- 


very Method, by which it was eaſy to have attain full Se- 


even 


curity: And the Complaint is ſtill more extraordinary, that 


% 
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23. 
even if they ſhould prevail in getting the old Rule ſet aſide 
in this Caſe, it could not give them that full Security which 
they require from a Reliance on the Records: They fill in- 
cur equal Danger by contracting againſt this prohibitory Dili- 
gelle, which has no Preference, Which hurts others without 
fully ſecuring itſelf; aud there is no other Way to prevent 
them, but by taking ſome of the Precautions that have 
been already pointed out. torn | 
That the Creditor laſt in Order is in mala fie to lend Ojed. IV. 
his Money, when he, {ces both the Inhibition and the prior 
« Infefttments of Annualrent ; and therefore any emergent 
« Loſs ariſing from the Deficiency of the Fund, ought to 
fall upon the poſterior Annualrenters, who had lent their 
Money with their Eyes open, when from the Records they 
ſaw the Lands exhauſted by preferable Infeftments.” 
But this Argument, if it had any Force, would conclude Answer. 
againſt the Rule of Preference our Competitors inſiſt for: 
' They contend that the Burden of the inhibiting Debt ſhould 
lie upon the 44ſt Infefiment :; But by what is here ſuggeſted, 
it ought to lie upon the %% Conrrafter tho? firſt infeft The 
firſt Contracter cannot ſurely be held in mala fide, becauſe he 
. did not advert. to Debts that were not contracted for Months 
. or Years after: If A lends a Debitor, who had been before in- 
: hibited, a Sum of Money in the Year 1750, and B lends him 
| another Sum, in the Year 1751, and takes Infeftinent, and af- 
. 
0 


rerwards A infefts or adjudges: It ſurely cannot be faid, 
that A was in mala fide in overlooking B's Debt, (ſuppoſe it 


\ ſufficient to exhauſt the whole Eſtate) when it was not con- 
a tracted for a Tear, or perhaps for more Years after: And as 
1 little can he be ſaid to be in mala fide, for doing Diligence, or 
K taking Security for a Debt, waich he had fairly and honeſt- 
b ly lent at a Time when the Debitor owed nothing but a 


Trifle to the Inhibiter. | 
And indeed it will appear, upon Reſection, that ſuch male 
fides as is here mentioned, is for the moſt Part more imputa- 
ble to the Creditors who are fir{t inſeft, than to ihoſe 
| wh 


who are later. The Cale witch moſt commonly happens 
is, that after Inhibition is taken out by a ſuſpicious, or per- 
haps a humourſome Creditor, the Debitor ſtifl in good Cre. 
dit contracts perſonal Debts: In Proceſs of Time, coming to 
be in labouring Circumſtances, he can procure no Money but 
upon real Security, he grants an heritable Bond for a large 
Sum, and the Creditor takes Infeftment, after which, the 
prior Creditors who lent him when in good Credit, preſs 
for heritable Bonds of Corroboration, and are alſo infeft : 
Here it is apparent, that the Creditor who took the firſt In- 
 feftment when the Debitor was in labouring Circumſtances, is 
the only Creditor to whom a mala finer of this Kind can be 
E imputed ; and if this Objection were to have any Weight, it 
: 15 he only who ought to bear the Burden of the Hioibirion; and 
Vet, by the Plea ſet up by our Competitors, it is "RE! _ 
p Abo i is to be relieved from the Burden. | 
The Order of Infeftments in Priority of Tune, is O Doubt 
ö "the Rule of the Preference that is to be aſcertained to the 
Teal Right: But it is Wirk Submiſſion abſurd to ſay, that a 
ſecond Infefter of Annuälrent was in mala fide from an In- 
feftment taken the Day before upon a Bond that was grant- 
ed ſeyen Years after he had lent his Money: And indeed it 
is improper to talk of hong or mala fides in ſuck Caſes: The 
. Creditors. 155 lend their Money to the Debitor et different 
Times, can ſee nothing in the Records bur the Inhibition: 
They know nothing of one another, till after a Tract of 
Tears that they appear in the Ranking with their Infeft- 
ments and Adfudications: Thè lateſt Diligetice may be upon 
the oldeſt Debt; i This will no Doubt retard him in the Or- 
ger of Preference; But how ir houd expoſe him to be pu- 
niſhed as a 557 fide Dealer, to bear a larger Share of a 
general Burden than his due Proportion, is my ar” all con- 
ceiyable. FEES, des! 
It was well foreſeeti, by che Wiſdom of our. « Anceſtors, 
that the entering into theſe” cłrebrine Notions anent the 
eee, People mo. form of the Circumſtances of 


their N 
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their Debicors, when they lent their Money, or took their 


Securities, would land in an endleſs Perplexity and Confuſi- 
on; and therefore they did with great Judgment eſtabliſh a 
general Rule, that every common Burden ſhould be equally 
felt by all the Parties affected by it: That a general Diltrets 
to which many are ſubject, ſhould not be allowed to ſwallow 
up any one, to the Benefit of the reſt, but divided with an 
equal Hand among the whole, ſo as none of them ſhould be 
overwhelmed by it. | | Rad 

Some other Things were obſerved upon the Part of our 

Competitors, which ſeem leſs material: It was ſaid, That 
Inhibition was a Diligence merely perſonal, in Favour of 
the Inhibiter, which could not be founded on by third 
Parties: That the Reduction could not hinder the De- 
fender to. uſe his Infeftment as a Title againſt any other 
Party than the Inhibiter, for which two Deciſions were re- 
« ferred to; 26th Famary 1636, Lady Borthwick contra 
* Ker; and 7th Januar) 1680, Hay contra Lady Ballegarno.” 
We have no Occaſion to diſpute this Obſervation, as it does. 
not appear to have the ſmalleſt Influence on the preſent Ar- 
ument. 

It was alſo ſaid, That the ſeveral Amnualrenters who 
Contract after Inhibition, are not liable to a foral Redudi- 
don ex capite inhibitionis, but only in ſo far as the Inhibit- 
er can ſhew that the Fund of his Payment is exhauſted by 
their Infeftments.'——But the contrary of this has been 
fo fully proved from the beſt Authorities, and the Reaſon of 
the Thing, that it would be improper further to inſiſt upon 
it. 


Caſe of Whitehangh ; where it was found, That the Burden 
of the Inhibiter's Debt was to affect the laſt or leaſt prefera- 
ble Annualrent : And it was ſaid, © That the Practice ſt2ce 
* that Time had gone upon this Plan.” 

Bur as they have not condeſcended upon particular Inſtau- 
ces; ſo it is very probable that this ecies ſucti, which is but 
rare, has not occurred in any Caſe where a conſiderable Sum 
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Our Competitors chief Reliance ſeemed to be upon the rainy 
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depended upon it; oth n it is like, the” Parties who 
were to be Suffeters by the ndy Rule, would have ſubmit | 
ted to your Lord{hi lips Review a Point in which the” Bench 
were ſo narrowly divided in Opinion: And at any Rate, 'as 
there has been no after Trial of the Queſtion, the whole 
Weight of our Competitors * lies upon chi ſingle Deti> 
ſion 
The Memorialilts wil is have the higheſt Deferenbt 
for every judgment of the Court: But yet 'they cannot 
bring themſelves to think, that the Variation of à ſingle 
Deciſion is of equal Conſtquence with the Departure from 4 ©! 
Rule which had been anciently ſettled, and inviolably obſer- 
ved, as far back as we have had any Competitions of that 
Kind; eſpecially when that Rule is fo cloſely connected with 
the Syſtem of our real Preferences, that the Abolition of it 
may endanger other Parts of the Syſtem, which are as yet 
thought to be well. eftabliſhed.. If this new Rule ſhall come 
to be ſettled as à fixed Patt of the Law, it will foon be ar- 
gued ex paritate rationis, that a catholick Debt is not to be 
proportionally divided among the Purchaſers of the ſeveral 
Tenements; but the Burden of it is to lye wholly upon the 
laſt Parthaſers with many other Innovations, which may 
wholly alter che Plan off our Rankings from what has been 
hitherto underſtood: The Hazard of altering any Part of 41 
connected Syſtem is like pulling out a Pillar from an old Fa- 
brick, which may endanger the whole. In the preſent Caſe, 
there is no Motive from 1 quity to lead to it, as the moſt of. 
our Competitors acquired their Rights at a Time when the 
Law was underſtood to be ſe tled in the Manner we now 
lead; and made their Acqui tions with. a View of bearing 
a Share of the Burden, Which they want now to roll over 
wholly upon the laſt Infefters and Adjudgers, and by this 
unforeſeen Alteration to e the 1 n ſhall 
ah to heir We By 0 x 78 1 15 * 
521110921 910 a } WW ereo , C. 
— - . A. JAMES FERGUSON. 
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